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MVEMORANDUM AND ORDER

Ronal d R Lagueux, Chief Judge.

O all the lakes in all the states in all the world,
Sigfried Molnar had to |ive near Lake Eire.

Mol nar was |iving near C evel and when he becane senior vice
president of Nortek, Inc. in 1990, but he did not nove to the
conpany’s Provi dence headquarters. He wanted to live in G and
| sl and, New York, a suburb of Buffalo just north of the sane
Great Lake that had | apped near his hone in Chio.

Mol nar’ s apparent affinity for the Lake is central to this
case because this Court works in accordance with the dictates of

another Eire, nanely the choice of |law doctrine in Eire RR V.

Tonpkins, 304 U.S. 64, 78 (1938). In March 1998, Nortek fired
Mol nar, and the parties cannot agree what state’ s |aw should
control the ternms of his enploynment contract — New York or Rhode
| sl and. \Whether or not the parties negotiated that Ml nar woul d

move to Grand Island is a key di spute as they contest whet her



Mol nar deserves severance pay and what court shoul d hear that
i ssue.

Nortek filed this action in Rhode |Island state court.
Mol nar renoved it to this District Court and filed his own
lawsuit in New York state court. That has been renoved to the
District Court for the Western District of New York. This case
is here on Molnar’s notion to dismss under Fed. R CGv. P.
12(b)(6). The notion is mscharacterized. (See Section Il.) In
fact, Ml nar asks this Court to decline jurisdiction or to stay
action on Nortek’s request for declaratory relief in preference
to the New York litigation

As di scussed below, Mlnar’s notion is granted. This Court
di sm sses this case and defers to the ongoing litigation in the
Western District of New York. As a prelimnary question
necessary to that decision, this Court applies Rhode Island s
choi ce of |aw doctrine and concl udes that New York’s |l aw controls
this controversy between Nortek and Mol nar.
I Facts

In the last nonths of 1989, Nortek chairman Ral ph Papitto
recruited Sigfried Molnar to run a division of the conpany. At
the tinme, Molnar lived in Chesterland, Chio near Ceveland. In
| at e Novenber or Decenber 1989, the nen net in Pittsburgh and in
Provi dence. On Decenber 26, 1989, Papitto sent a letter to

Mol nar offering himthe position of Senior Vice President-G oup



QOper ati ons, acconpani ed by a sheet outlining sonme terns of the
job (“the Term Sheet”).

In md-January, Papitto and Mol nar spoke on the tel ephone.
Papitto was in Rhode Island. Mlnar was in Chio. The two
negotiated alterations to the Term Sheet. Ml nar says that he
proposed and Papitto agreed to seven nodifications or
clarifications, including a change to the terns of the severance
pay provision and the inclusion of $6,000 to $7,000 in noving
expenses to Grand |Island, New York. Papitto says that Mol nar
proposed and Papitto agreed to pay an additional $5,000 for
income tax preparation fees. Papitto says that Ml nar’s nove to
New York was not discussed. The exact offer and acceptance is
di scussed below in Section I11(B)(1). At the end of the
conversation, the gentlenen agreed to terns, and Mol nar j oi ned
the conpany on March 1, 1990 to run subsidiaries including the
Uni versal -Rundl e Group (“URC’) based in Pennsyl vani a.

What began as a beautiful friendship coll apsed eight years
| ater when Mol nar was fired. As Senior Vice President, Ml nar
travel ed heavily for Nortek. He says he worked three to four
days a week from hone, until June 1991 in Chesterland and after
June 1991 in Gand Island. He also traveled to Nortek’s main
office in Providence, to URC s headquarters in New Castl e,
Pennsyl vani a and to various other URC and custoner offices

t hroughout the country. However, Nortek decided in 1998 to



elimnate Mol nar’s job

The underlying dispute is whether Nortek owes Ml nar
severance pay and, if so, how nuch. That will probably turn on
the terns of the enploynent contract. There are two versions of
the Term Sheet, the typed original retained by Papitto and a copy
annot ated by Ml nar during his phone conversation with Papitto.
Mol nar altered the severance pay | anguage, and there is a dispute
whet her that alteration reflected the oral agreenent between
Mol nar and Papitto.

On March 3, 1998, Nortek’s general counsel Kevin Donnelly
wote Molnar with an offer from Nortek to settle the severance
pay claim That offer stipulated that it would be withdrawn if
not accepted and returned with a general rel ease and wai ver on or
before March 30, 1998. As the end of the nonth approached,
Donnelly tried to reach Mol ar by tel ephone.

In response to that offer, Donnelly received a phone call on
or about March 25, 1998 from Buffal o attorney G egory Photi adi s,
who represented Molnar. The two | awyers disagreed in their
interpretation of Mdl nar’s enploynent contract and on the
guestion of whether New York |aw applies to this case. Donnelly
says that he asked Photiadis to send himcase | aw and statutes
that they had di scussed. But he says that he did not advise
Photiadis that Nortek would hold off filing suit or tel

Photi adi s that Ml nar shoul d postpone filing his conplaint.



Photi adis says Donnelly wanted to discuss the issue with Nortek’s
current chairman and prom sed to call Photiadis back.

The | awyers spoke again on April 1, 1998. Photiadis says
Donnel ly asked himto send a letter outlining his | egal reasoning
that New York | aw applied, including New York cases. Photiadis
says Donnelly said that after receiving the letter, he would talk
to Nortek’s chairman again to discuss a possible resolution.

Photi adis says he promsed to fax the letter on April 3, 1998,
and Donnelly said he woul d get back to Photiadis afterwards.

Photiadis did fax the letter. Donnelly did not get back to
him Instead, Nortek filed this declaratory judgnent action
agai nst Mol nar on the next business day, April 6, 1998. Mol nar
responded with a parallel suit in state court in New York that

has been renpoved to the Western District of New York, Ml nar v.

Nortek, Inc., CA98/0341. The parties disagree about which court
shoul d resolve their differences.

[1. A Franework for this Dispute

The parties agree on a surprisingly tiny slice of this
di spute. They disagree on whether Fed. R Cv. P. 12(b)(6)
applies. They chanpion different standards for whether this
Court should dism ss the case. They differ on what state’'s | aw
applies to the case. To slice the CGordian pleadings, this Court
begins by outlining the issues and a procedure for solving them

Prelimnarily, this is not a Mdtion to Dismss under Fed. R



Cv. P. 12(b)(6). Mlnar ains that rule at Nortek in its plea,
but that is the conpany’s |east vul nerable spot. Nortek
certainly has stated a claimupon which relief can be granted.

| nstead, Ml nar’s notion should be characterized as a request
that this Court refuse to exercise jurisdiction over Nortek’s
decl aratory judgnent action or stay the action in preference to
the New York litigation. This Court has that discretion.

First, this Court wll decide what state’s |law applies to
this case. This issue affects the tests that guide this Court’s
use of its discretion in deciding the “bal ance of conveni ence”
and “special circunstances.” Then, this Court will resolve
whet her it should hear this case or dismss in favor of the New
York action.

[11. Choice of Law

This Court, sitting in diversity jurisdiction, nmust apply

Rhode Island s choice-of-law rules. See Eire RR., 304 U S. at

78; Spurlin v. Merchants Ins. Co., 57 F.3d 9, 10 (1st Cr. 1995);

Crellin Tech. Inc. v. Equipnentlease Corp., 18 F.3d 1, 4 (1st

Cr. 1994). This state has not nmade this a sinple proposition
because it has not settled on a single standard. Therefore, this
Court will outline the |aw under both possible regines.

A. The Rhode |sland Law

Rhode Island has not explicitly deci ded whet her contract

cases will be governed by a “place of the contract” or an



“interest-wei ghing” analysis. See Crellin, 18 F.3d at 5

(collecting state cases); URI Cogeneration Partners, L.P. v.

Board of Governors For Hi gher Education, 915 F. Supp. 1267, 1279-

80 (D.R 1. 1996).

1. Pl ace of the Contract Analysis

“The rule is well settled that a contract is deened nade at
the place where acceptance of the offer took place.” Tim

Henni gan Co. Inc. v. Anthony A. Nunes, lnc., 437 A 2d 1355, 1357

(R1. 1981). 1In a case where the contract was fornmed over the
t el ephone, the place of contracting is where the last act that

forms the contract is perforned. See Crellin, 18 F.3d at 5. The

Rhode Island Suprenme Court has stated one caveat to the general
rule where the contract was nade in one | ocation and intended to
be perfornmed in another:

It is a fundanental principle of conflict of |aws that
contracts are to be governed by the |aws of the state or
country in which they are nmade, unless nade with a view to
performance in another state or country, in which case they
wi |l be governed by the | aw of such state or country. This
principle is as applicable to contracts of interstate or
international carriage as to any other type of contract.

See Matarese v. Calise, 305 A 2d 112, 118 n.4 (R 1. 1973)

(quoting 72 A.L.R 250 (1931)) (this witer was the trial judge
in that case).

2. | nterest Wi ghing Anal ysis

In weighing the interest of several states, this Court nust

make a series of factual determ nations and must eval uate severa



policy considerations. The factual decisions are 1) place of
contracting; 2) situs of negotiations; 3) place of performance;
4) location of contract subject matter, if any; and 5) parties’

busi ness | ocations and states of incorporation. See Crellin, 18

F.3d at 6. The policy considerations include 1) needs of the
interstate system 2) relevant policies of the forum 3) policies
of the other affected states and their interest in the outcone of
the litigation; 4) protection of the parties’ justified
expectations; 5) uniformty and predictability of results; and 6)
ease in determning and applying different bodies of law. See
id. at 5-6.

B. Applied to this Case

As expl ai ned below, this Court concludes that Rhode Island
choice of |aw doctrine dictates that New York |law apply to the
enpl oynment contract. Because this Court subsequently di sm sses
the action, its decision does not bind the District Court for the
Western District of New York, which under Eire | ooks to New
York’s choice of |aw doctrine. The parties, having played out
their argunents for this Court, nmay play themout again for the
New York trial judge.

1. Mbl nar negotiated to work from New York

The key to the “place of the contract” analysis is whether
or not Mol nar and Papitto intended for Mdl nar to performthe

contract in New York. As the contract was being negotiated, did



they contenplate that Ml nar woul d nove to New York and be a New
York enpl oyee for the conpany? Ml nar says that he nade that a
condition of the contract and that he intended to nove in 1992
after his son graduated from high school. Nortek says the nove
was not consi der ed.

The i ntended | ocation of performance is inportant because it
is clear that the contract was nade in Rhode Island. The parties
agree that Ml nar did not accept the Term Sheet mailed to him
I nstead, he altered the terns — in a mnor way under Papitto’ s
recol l ection and nore substantially under Mol nar’s. Regardless,
that changed the roles in the contract creation. Papitto nmade
the first offer, Mdl nar made a counter-offer, then Papitto
accepted. There is no dispute that Papitto accepted in Rhode
| sl and, and under Crellin, his action created the contract.

However, there is still the issue of Matarese and whet her
the parties intended this contract to be performed in another
state. As Ml nar negotiated with Papitto on the tel ephone, he
made several telling annotations to his copy of the Term Sheet.
At the bottom he wote a list of changes to several of the itens
under the headi ng “Anmended January 19, 1991, per phone conv. with
Ral ph.” The two keys are Itens 10 and 11. |In the typed
original, they read:

10. The conpany w ||l pay noving expenses should they be

i ncurred.

11. The conpany will pay for the cost of three trips for
you and your wife to visit the area to | ocate a hone,

9



should it be necessary.
In Mol nar’s handwitten annotations, he wote:

10. Moving Expenses to GI1.N Y. Not to Exceed About $6 to

$7000.

11. Not needed.

(See Exhibit A attached to Aff. of Siegfried Mdlnar at 3.) These
notations are crucial because they are contenporaneous evi dence
of the parties’ agreenent. Mol nar noted not only that Nortek
woul d move himto “GI.NY.” or Gand Island, New York, but he

al so noted that the conpany would not have to pay for the cost of
house-hunting. He did not need the house-hunt because he knew
the area where his wife’'s famly owned property. He was not
agreeing to nove to just any city; he had chosen G and |Island and
made the deal explicit.

The evi dence supports the finding that Ml nar negotiated his
contract in a way that he and Nortek intended for himto nove to
Grand |Island, New York. The one-year delay in his nove is
consistent wwth his contention that he del ayed the nove until his
son’s high school graduation in June 1992. |In short, the parties
contenpl ated that Mol nar would performhis contract in and from
New Yor k.

Therefore, under the “place of the contract” analysis, this
Court would apply New York |aw to resolve this dispute.

2. New York has a greater interest in this case

This Court makes the required factual findings under

10



Crellin:

the contract was nade in Rhode Island

the contract was negotiated in Pennsyl vania, Rhode Island
and Chi o.

the contract was perforned primarily in New York and
Pennsyl vania with sone performance in Chio, Rhode
| sl and and ot her states. The subject matter of the
contract was the performance in those states.

Nortek is a Delaware corporation with headquarters in
Rhode |sland and had at | east one rel evant busi ness
| ocation in Pennsyl vani a.

Simlarly, this Court weighs all six of the Crellin policy
consi derati ons.

The first and sixth considerations carry the |east
consequence. The interstate systemw || survive no matter what
state’s laws control this contract, and New York and Rhode Isl and
|aws are equally easy to determ ne and apply. Despite Nortek’'s
suggestion, this Court cannot decide to apply Rhode Island law in
this case because the law of the forum should prevail. This
Court has not yet decided whether the case should be heard in
Rhode Island or New York. Cenerally, the states have statutes
and mature case |law that would apply to enpl oynent contracts, and
in this specific case, either New York or Rhode Island | aw coul d
be applied to both parties because they each have m ni mum
contacts with both states.

As to the fourth consideration, Nortek m splaces its support
on the contention that reasonable parties woul d expect Rhode
Island law to apply. That does not seemto be true either under

an objective test or under a subjective test based on the

11



intention of these parties. Objectively, this is an enpl oynent
contract between a Del aware corporation headquartered in Rhode

| sl and and an enpl oyee who lived in Onhio and New York and worked
in New York, Pennsylvania, Chio, Illinois, Rhode |Island and ot her
states. The entire body of choice of |aw doctrine exists because
it i1s not inherently obvious what state’s |aw should control this
kind of conplex issue. It would be a legal fiction to claimthat
a reasonabl e person could discern the outcone.

Simlarly, there is no credible evidence that either party
had subj ective expectations about choice of |aw issues. Mol nar
now argues that he always intended to be a New York enpl oyee, and
Nortek says Papitto intended for Rhode Island |aw to govern.

They both claimto be shocked, shocked that the issue is left to
this Court’s equitable decision. But in fact, neither party -
despite their sophistication - inserted the choice of |aw or

choi ce of forumclauses that would have settled the issue. The
parties negotiated everything fromthe substantial $200, 000
annual salary to the nundane novi ng expenses and tax-preparation
bills. Their silence on the choice of | aw speaks clearly about
their expectations during the negotiations, and the fact that
neither party ever reduced this conplex deal to a single, signed
witing suggests no one worried about the choice of |aw issue.

The pith of the states’ interests analysis is in the

rel evant policies of the foruns and in the uniformty and

12



predictability of the results. This Court has found that Ml nar
worked in New York. The parties intended for himto work from
hi s home when they negotiated, and they knew he woul d nove to
Grand Island.* The wage provisions of the New York Labor Law
reflect a strong legislative policy ained to provide greater than

ordinary protection to New York enpl oyees. See, e.d., Pashai an

v. Eccelston Properties, Ltd., 1993 W 322835, *2 (S.D.N.Y.

1993); P& G oup, Inc. v. Garfinkel, 150 A D.2d 663, 664, 541

N. Y. S 2d 535, 537 (N.Y. App. Div. 1989); Saunders v. Big Brothers

Inc., 115 M sc.2d 845, 848, 454 N. Y.S.2d 787, 790 (N.Y. Cv. C
1982). Nortek cites New York case law to the effect that Mol nar
is not protected by that | aw because he was an “executive” and
not a covered “enpl oyee” under the Act. However, this Court does
not need to settle the issue on the nerits at this tine.
Mol nar’ s cl ai munder the New York Labor Law nakes that |aw s
policy basis relevant in this analysis. Nortek has not suggested
and this Court cannot find any simlar relevant policy in Rhode
| sl and | aw.

No single factor controls this decision. |In fact, this

Court is struck by the truly inter-state quality of the contract

! This Court enphasizes that the parties expected Mol nar to
nmove to New York. Despite Nortek’s claim this analysis would
not result in an “ever-changi ng body of governing |aw that would
fortuitously depend upon his residence du jour” because if Ml nar
had decanped for another state, then this factor would not be in

pl ay.
13



-- that it was negotiated in multiple states, perforned in
multiple states and made between parties with nultiple state
loyalties.? The Crellin test is an anorphous yardstick rather
than a straight-edged test. |If the parties are frustrated by its
equi table nature, then this Court will note again that either
party coul d have avoided this uncertainty. Choice of |aw and
choi ce of forum clauses are common and enforceable. See, e.q.,

The Brenen v. Zapata O f-Shore Co., 407 U S. 1, 10, 92 S. C

1907, 1913 (1972) (choice of forumclauses). Both parties were
sophi sticated actors negotiating over hundreds of thousands of
dollars, and they took the time to hamrer out issues such as life
i nsurance and “shark repellent.” A few nore strokes of the pen
woul d have avoided this dispute entirely.

Based on a careful weighing of all the factual and policy
considerations, this Court concludes that the “interest weighing”
anal ysis dictates the application of New York |aw.

|V. Discretion to Hear Declaratory Judgnents

The Decl aratory Judgnent Act confers a discretion on the

courts rather than an absolute right upon the litigants, so

2 Both parties are sophisticated and weal thy enough to
litigate in either forum Despite Mlnar’s bleating about poverty
and Nortek’s enuneration of possible docunents and w tnesses,
this is a dispute between an executive who earned hundreds of
t housands of dollars a year and a conpany that earns mllions.
Regardl ess of the court venue, depositions will need to be taken
in New York and Rhode Island, and docunents will need to be
exchanged between Buffal o and Providence. There is no forum non
conveniens problemin this matter.

14



courts have broad discretion to decline to hear or enter a

declaratory judgnent. See DeNovellis v. Shalala, 124 F.3d 298,

313 (1st Cir. 1997) (citing Wlton v. Seven Falls Co., 515 U. S.

277, 287, 115 S.Ct. 2137, 2142-43 (1995)). "By the Declaratory
Judgnent Act, Congress sought to place a renedial arrowin the
district court's quiver; it created an opportunity, rather than
a duty, to grant a new formof relief to qualifying litigants.
Consistent with the nonobligatory nature of the renedy, a
district court is authorized, in the sound exercise of its

di scretion, ... to dismss an action seeking a declaratory

j udgnment before trial." 1d. (citing Wlton, 515 U S. at 288, 115
S.Ct. at 2143). Although federal courts have a virtually

unfl aggi ng obligation to exercise their jurisdiction, a district
court may abstain in “exceptional circunstances.” See id.
(citing Wlton, 515 U. S. at 284, 115 S .. at 2141). "In the
decl aratory judgnent context, the normal principle that federal
courts should adjudicate clains within their jurisdiction yields
to considerations of practicality and w se judici al

adm nistration.” |d.

A. The Standard to Applying Discretion

Where two suits involve the sane issues and truly create
duplicate litigation, the first-filed suit is generally

preferred. See TPM Holdings, Inc. v. Intra-Gold Industries,

Inc., 91 F.3d 1, 4 (1st Gr. 1996); SWlindustries, Inc. v. Aetna

15



Cas. & Sur. Co., 653 F. Supp. 631, 634 (D.RI. 1987). “Wiile the

first-filed rule may ordinarily be a prudent one, it is so only
because it is sonetinmes nore inportant that there be a rule than

that the rule be particularly sound.” Codex Corp. v. Mlgo Elec.

Corp., 553 F.2d 735, 737 (1st Cir. 1977). See also Davox Corp.

v. Digital Systens Int’'l, Inc, 846 F. Supp. 144, 147 (D. WMass.

1993); SWlindus., 653 F. Supp. at 634.

This is an equitabl e decision nade at the discretion of this
Court. See Davox, 846 F. Supp. at 147. Senior Judge Raynond
Pettine oulined two | ong-accepted exceptions to the first-filed
rule in SWIndus.:

[ T] he forumwhere an action is first filed is given priority

over subsequent actions, unless there is ‘a show ng of

bal ance of convenience in favor of the second action’ or

there are special circunstances which justify giving

priority to the second.
SWlndus., 653 F. Supp. at 634 (citations omtted). Ml nar
concentrates on the second exception: special circunstances.

Mol nar cites to rather-aged Second Circuit |aw that special

ci rcunst ances exi st where forum shoppi ng al one notivated the

party to file the declaratory action. See Wlliam duckin & Co.

V. International Playtex Corp., 407 F.2d 177, 178 (2d Cr. 1969).

The parties al so recognize District Judge Mark Wl f’s Davox and
Bi ogen opi nions that | ooked to pronote “the sound policy of
pronoting extrajudicial dispute resolution” Davox, 846 F. Supp.

at 148. See also Biogen, Inc. v. Schering AG 954 F. Supp. 391

16



397-99 (D. Mass. 1996).

Al t hough Seni or Judge Pettine was considering the “bal ance
of conveni ence” test when he weighed the plaintiff’s choice of
forum the conveni ence of the parties, the conveni ence of the
w t nesses, the location of relevant docunents and the court’s

famliarity with applicable state |aw, see SWlndus., 653 F

Supp. at 637-39, it is not clear that the two tests are nutually
excl usi ve. Judge Wl f wei ghed both the convenience to the
parties and the pronotion of negotiated settlenents in Biogen.

See Biogen, Inc., 954 F. Supp. at 397-99. The First Grcuit has

not required a specific definition for “exceptional
ci rcunst ances” or “special circunstances.”

As such, this Court |ooks broadly to whether this case is
one of the “special circunstances” that nerits its discretion to
decl i ne decl aratory judgnent.

B. Applied to this Case

Mol nar says this case “could not illustrate a clearer
i nstance of forum shopping, as well as bad faith and an i nproper
use of the declaratory judgnent renedy.” (See D.’s Reply Mem O
Law at 3.) That is unnecessary hyperbol e, but the accusations do
add up to nore than a hill of beans. Donnelly did ask Photiadis
to wite the April 3, 1998 letter outlining New York | egal
authority. Photiadis says Donnelly prom sed to call back after

speaking to Nortek’s current chairman. Donnelly says he never

17



promsed to hold off filing a declaratory action.
This Court would not sanction Donnelly under Fed. R G v.

P. 11, but he certainly shopped for a forum Donnelly argues
that he was protecting Nortek’s rights, but the only “rights”

i nvol ved were the practical advantages of litigating in Rhode
Island. This is not a patent dispute where a manufacturer files
a declaratory judgnent action against a patent hol der because
even a doubt over its right to produce a product can damage the

product’s value. See EMC Corp. v. Norand Corp., 89 F.3d 807,

809-11 (Fed. Cir. 1996) (outlining test for whether a patent
di spute rises to the level of an “actual controversy”). Nortek
had a discrete contract dispute with Mdl nar. The outcone woul d
not affect Nortek’s relationship with other enployees or third
parties. There was no tine-sensitivity, and Nortek would | ose no
rights if it waited for Molnar to file suit. Cbviously, Donnelly
act ed because Rhode |sland woul d be nore convenient or because he
t hought a Rhode Island court would be nore likely to apply Rhode
Island law. Those may be realities of litigation, but they are
not the reasons why Congress provided for declaratory judgnent
actions.

Donnel |y shopped for a forum and he bought hinself tinme by
asking Photiadis to send himthe April 3, 1998 letter. Wether
or not Donnelly explicitly promsed to hold off filing a

declaratory judgnent action is immterial. Photiadis reasonably
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held off filing suit in New York because he thought the parties
were still negotiating. Were this Court has discretion, it wll
not reward conduct that underm nes the sound policy of pronoting
settlenments and negoti ati ons outside the courthouse. See Davox,
846 F. Supp. at 148. One would expect that after negotiations

br oke down, Ml nar would file this case in Buffalo. This case
shoul d be decided by applying New York law. Therefore, it should
be decided in the Western District of New York.

Therefore, this Court finds sufficient special circunstances
that convince it to disregard the first-filed rule and thus
decline jurisdiction over this declaratory judgnent action.

CONCLUSI ON

For the preceding reasons, Mlnar’s notion to dismss is
granted. Dismssal, rather than transfer or stay, is the correct
remedy because keeping this action active nmerely duplicates
[itigation expenses. Mol nar and Nortek are parties to the case
in the Western District of New York which presents all the issues
that need to be resolved. The parties can shuffle off to Buffalo
to get their differences settled.

It is so Ordered.

Ronal d R Lagueux
Chi ef Judge
Febr uary , 1999
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